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STATE OF UTAH 
Plainti ff/Appellant, ; 
vs. ; 
ROBERT M. McRAE, , 
Defendant/Respondent. ] 
\ REPLY BRIEF OF APPELLANT 
( Case No. 900503 CA 
REPLY BRIEF OF APPELLANT 
ADDITIONAL FACTS 
1. Defendant, representing himself, filed a Motion to 
Dismiss on July 6th, 1989 which stated "Defendant moves this 
Court to dismiss the charge in the above captioned case on the 
grounds that there was no probable cause on which the search of 
Defendant's vehicle was predicated" (Motion is attached hereto as 
Exhibit " A " ) . 
2. Defendant represented at trial that the Motion had been 
filed, no hearing had been held on it, and because the trial was 
a bench trial, Defendant requested that the Court hear that 
Motion. (Transcript p. 5, Line 10-20.) 
3. The Judge asked of the prosecutor "Are you sufficiently 
informed of the Defendant's concern to go forward with that 
matter?" The prosecutor stated "Yes, your honor." The Court 
then stated "All right, then with the permission of the parties, 
the Court will consider the Motion as the case is presented to 
the Court." (Transcript p. 8, L 12-17.) 
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4. Everyone involved, from the judge, to the prosecution 
and defense counsel and the peace officers, knew the Defendant, 
as he is an attorney practicing law in the Uintah Basin. (Trial 
Transcript p. 2, L 5-12.) 
SUMMARY OF ARGUMENT 
The exclusionary rule is not a constitutional requirement in 
federal law as stated in U.S. v. Calandra, 414 U.S. 338, 94 S.Ct. 
613, 38 L.Ed.2d 561 (1974), and therefore, evidence obtained in 
violation of the Fourth Amendment of the United States 
Constitution is not automatically inadmissable. This case should 
be remanded for trial. 
ARGUMENT 
POINT I: THE EXCLUSIONARY RULE DOES NOT AUTOMATICALLY APPLY 
In this case, defendant was arrested on May 12, 1989, at a 
roadblock which conformed to the law as it was at that time. 
Defendant's trial occurred on March 22, 1990, and Judge Payne 
held that the roadblock was in conformance with the law. Neither 
Defendant nor his counsel asserted that the roadblock stop was in 
violation of the Utah Constitution, nor cited any cases or made 
any legal argument that the roadblock violated the U.S. 
Constitution, In State v. Sims, 156 Utah Adv. Rep. 8 (Utah Ct 
of App., 1991) this Court found a roadblock conducted by Officer 
Mangleson by Nephi, Utah to be unconstitutional. In State v. 
Kitchen, 157 Utah Adv. Rep. 63 (Utah Ct. of App., 3-28-91), the 
Court of Appeals held that under the Fourth Amendment of the 
United States Constitution, there must be an explicit plan 
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formulated by a neutral body, it must involve a vital state 
interest, with a procedure that advances that state interest and 
must be conducted without excessive interference with individual 
liberty. The Court applied the tests found in Brown v. Texas, 
443 U.S. 47 (1979) and Michigan Dept. of State Police v. Sitz, 
110 S.Ct. 2481 (1990). "The Court (in Sims) , in relying on 
Michigan Dept of State Police v. Sitz, U.S. , 110 S.Ct. 2481 
(1990), held that because the roadblock was not carried out 
pursuant to a plan embodying explicit, neutral limitations on the 
conduct of the individual officers, because the plan was not 
developed by politically accountable officials, and because there 
was no indication that the authorization process involved any 
balancing of fourth amendment interests, law enforcement 
interests, or an assessment of the effectiveness of the roadblock 
in meeting those interests, the roadblock violated defendant's 
fourth amendment rights." State v. Park, Utah Adv,Rep, 52 at 54-
55 (Utah Ct. of App., 4-10-91). The roadblock in this case was 
conducted pursuant to a written plan developed by Duchesne County 
Sheriff, an elected official, which was published in the local 
newspaper prior to being implemented. There was no legislative 
authorization for the roadblock, and therefore, under Sims, the 
roadblock was unconstitutional. There was no evidence at trial 
as to the state interest involved, or that the procedure advanced 
that interest. Defendant, in his brief, assumes that all the 
evidence subsequent to the stop must be suppressed pursuant to 
the exclusionary rules. 
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The U.S. Supreme Court in U.S. vs. Calandra, 414 U.S. 338, 
94 S.Ct, 633, 38 L. Ed. 2d 561 (1974) held that the exclusionary 
was a judicially created remedy and the U.S. Supreme Court has 
created several exceptions. 
In U.S. v. Leon, 468 U.S. 897 (1984), the U.S. Supreme Court 
held that the exclusionary rule should not bar the admission of 
evidence seized in reasonable, good faith reliance on a search 
warrant that is subsequently found to be invalid. The State 
would assert that evidence seized in reasonable, good faith 
reliance upon the law as it exists at the time, should likewise 
be admissable, even though the law is subsequently declared to 
violate the Fourth Amendment. 
The roadblock in this case was conducted by the Duchesne 
County Sheriff's office in accordance with the law as it stood at 
the time of the roadblock. Sims and Sitz were handed down one to 
two (1-2) years later. To exclude the evidence would serve no 
purpose, but would assume that the Duchesne County Sheriff is a 
legal scholar who can anticipate developments in the law which 
will occur in the future, and therefore, the Sheriff would be 
deterred from violating those future developments and would 
implement them before they occur because otherwise, the evidence 
will be excluded when the trials and appeals are concluded 
several years down the road. In such a situation, the deterrence 
value of the exclusionary rule would be minimal at best. Using a 
cost/benefit analysis, the cost of the exclusionary rule is high, 
as a person guilty of violating the law goes free, while the 
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benefit, the deterrence of police misconduct, is non-existent and 
because the conduct was not unlawful when the sheriff acted. 
And, in this case, the State has already given the Defendant a 
financial settlement as remedy for the violation of his rights. 
CONCLUSION 
The State would urge that a Defendant not be allowed to 
manipulate "the system" so as to avoid responsibility for his 
wrongdoings. Therefore, the State would request that the Court 
find that there was probable cause to arrest the Defendant and 
that the evidence acquired in the inventory search be admissable 
upon remand. 
RESPECTFULLY SUBMITTED this 12th day of July, 1991. 
ATTORNEYS FOR PLAINTIFF/APPELLANT: 
Roland .Uresk 
Machelle Fi tzgerald 
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ROBERT M. McRAE, #2217 
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IN THE JUSTICE COURT IN AND FOR THE DUCHESNE WEST PRECINCT 
COUNTY OF DUCHESNE, STATE OF UTAH 
STATE OF UTAH/ 
Plaintiff, 
ROBERT M. MCRAE 
Defendant. 
MOTION TO DISMISS 
Citation No. A 248513 
Defendant moves this Court to dismiss the charge in 
the above captioned case on the grounds that there was no 
probable cause on which the search of defendant's vehicle was 
predicated. —» 
DATED this //• 0 day of July, 1989. 
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